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Cox Enterprises, Inc. ("Cox"), by its attorneys, hereby submits its reply comments on

the Commission's Second Further Notice in the above captioned rulemaking proceeding.11

The comments filed in this proceeding show a stark difference ofopinion. Incumbent

local exchange carriers ("LECs") urge the Commission to deregulate them now so they can

"compete" more effectively with new entrants in the changing telecommunications market. The

emerging LEC competitors, most large telecommunications users and the long distance carriers,

on the other hand, urge the Commission to freeze consideration of LEC deregulation until

demonstrable, sustainable facilities-based competition is achieved. Since the Commission

genuinely wants to promote local exchange competition, the public policy question thus becomes .

can competition survive if the LECs are deregulated now in the manner advocated by the LECs.

1/ ~ Price Cap Performance Review for Local ExchanU Carriers. Treatment of
OPerator Services Under Price Cap Reau1ation. Revisions to Price Cap Rules for AT&T,
Second Further Notice of Proposed Rulemaking in CC Docket No. 94-1, Further Notice of
Proposed Rulemaking in CC Docket No. 93-124, and Second Further Notice of Proposed
Rulemaking in CC Docket No. 93-197 (released September 20\;!9?,?)£..:~~Zf
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Exammatton of the comment~ filed m this docket lead to only one conclusLOn: "No." VIrtually

ail non-LEe commenters agne that adoption ofLEC deregulatIOn now will destroy the potential

k'f facrlltJes-based competttIO i It IS equally clear that LEC arguments In favor of deregulation

are dlsmgenuous and misleadllg Based on the record in this proceeding it would be arbitmry

and capnclous for the Comm)~ sion to give the LECs regulatory flexibility beyond that which

they already enJoy at such a cr tIcal moment In the development of local exchange competition.

The Commission will far bette serve the cause of competltton by jealously pursuing fair

mterconnectIon and number pc rtabihty policies that lay the groundwork for a future competitive

telecommumcations market

I. LEC ARGUMENTS SUPPORTING QUICK DEREGULATION ARE
MISLEADING AND SHOULD BE REJECTED.

Not surprisingly, all of he LECs support quick deregulation. Several of the LECs, most

notably those facing the greates near term potential competItion, pay lip-service to the concept

that deregulation should be tied to increased competItion.£ The LEe definitions of

"competinon," however, must b' rejected because they Ignore the Impact of current LEC

monopolIes on the opening of U~C markets to competItIon.

Some LECs, notably the Southern New England Telephone Company ("SNET"), actually

claIm that the local exchange m"rket IS already competitIve SNET argues that because five

companIes have been certificatel' to provide local exchange selVlce in Connecticut, and because

one I)f those five companies IS affiliated with companies that provide cable television service to

:i:./ See, u., Comments cif NYNEX at 4 (liThe model should provide increasing pricing
fleXIbility as a LEC opens its markets to more competition and as the competitive local
exchange carriers develop a c, ,rnpetitive presence in a particular market. ").
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tiftv percent of the state, the Co'mectlcut local exchange market is competitive.¥ SNET offers

no -;ound reason to conclude thd the certification of potential competitors is an appropriate

surrogate for actual competItIOl

SNET claims It wants, nly to be able to "compete on the same basis as its competitors."::'

SNET t'aJls to acknowledge, ho Never, that certificatIOn to proVlde service is one matter, while

actually providing seTVlce unde economic interconnectIOn terms with number portability and

access to unbundled monopoly facIlitIes is entirely another Cox is not aware that SNET is

offering true number portabilil' or reasonable interconnection terms to competitors, or that

SNET has unbundled facilitIes )n Its ubIquitous network so that can all competitors can

"compet~~ on the same basis" :onnecticut has enacted legislation to encourage local exchange

competitIOn, but mere certificallon does not mean that regulatory arrangements for reasonable

competItion have been comple1ed The transition to competition must be treated sensibly It is

plainly not the time to afford aJ mcumbent monopolist regulatory relief

Recognizing perhaps that the case CaJillot be made that there is actual competition, other

LECs seek regulatory relief usng "potential competition" proposals Under these proposaJls, the

LECs would be deregulated once the potential for competition is realized as measured by various

competitIOn proxies. While mne of the "potentIal competition" proposals m the Second Further

Notice are viable, the LEC ha"e gone one step further and boldly altered the Commission's

proposals In a manner deSIgned to preserve their monopoly power. For example,

addressability, one competitio! ~ proxy, was defined by the Commission in the Second Further

J/ Comments of SNEl at 4-7

1/ ld. at 7
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Notice as 'a competitor's abilit' to utIlize existing capacity m response to a price increase":~'

The LEes however. In preSenTing theu ovm formulatIOn of the addressability proxy, have

fundamentally altered the CommsslOn's proposal by mcluding potential capacity Consequently,

under the LEC proposal. a mall{et would be competitive If a facilities-based carrier could.

theoretically serve a certain pel centage of the market bv extending its facilities. ~

Such a measure of mal ketplace competition is a LEC monopolist's dream. Companies

entenng the local exchange rna rket do not merely face other competitors; they are confronted by

a well-established, firmly entrenched monopolist WIth a ubiqUItous network and continuous

revenue stream based on decalles of guaranteed profits Further, the facilities-based local

exchange market is a highly capItal and regulatory mtensive business that companies cannot

easily enter and exit. Since competitors cannot easIly enter and exit the local exchange market,

"addressability" and other "potential competition" proposals are not at all useful in determining

when a market is subject to competition. In a capital intensive, monopolistic market,

approxllnattng market competitiveness usmg a method that looks at what percentage of the

market a company could servt if it expanded its facilities is entirely inappropriate. Adoption of

LEC deregulation based on "addressability" or other measures of potential competition would be

a sturmmg blow to the emergence of competition because It would enable the LECs to preempt

potential competitors before tl ley can enter a market 2

2,1 Second Further Notice at ~ 139. As proposed by the Commission, market
competitiveness can be measllfed by how "addressable" a market is

6/ See,~, Comment~ of GTE at 67-70.

1/ See, ti, Comments I fCox at 5-9
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i~, traditional, practlcal .lnd hIstOriC method of determinmg whether a market is

competitive IS market share Ir Jeed. market share was a determmatlve factor in the

CommlSSHms recent decisIOn t deregulate AT&T ~ BellSouth, however, states without citing

any support that the "Commlsson has recogmzed the limitations of market share as a measure of

competItlon'2 GTE also dlSPI res the use of market share as a measurement of competitiveness,

clanmng that using market shar e as a deregulatIOn trigger "predetermines the outcome of the

competltlVe process, effectIvel' reservmg a pomon of the market for a new entrant. [<md

bUIlding a lag into the system] iunng which entrants will be protected from the incumbent. 1112
1

GTE seems to miss the pomt that the purpose of regulation in thIS instance to is to promote

competItlon. Market share IS tHe historic and most practical method of determining when a

formerly monopolistic market s actually competitive, as the Commission observed when it

deregulated AT&T lJ.

II. SIGNIFICANT, SUSTAINABLE FACILITIES-BASED COMPETITION MUST
BE IN PLACE BEFORE ANY LEe DEREGULATION OCCURS.

Many of the LEC proposals, and several of the proposals discussed in the Second Further

Notice, call for LEC deregulati!on even m the absence of local exchange competition. As Cox

~/ See Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order,
FCC 95-427 (released Octo'1er 23 1995)

9/ Comments of BellS luth at 53

lQ/ Comments of GTI at 72

llJ Actual facilities-based competition will be realized when at least one LEC-comp~~titor

can provide switched services throughout a LATA market area and when that competitor is
actually providing seTVlce to r lOre than a ® minimis share of the market. Comments of Cox at 4
n9
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and vIrtually all of the non-LEe commenters have shown, ImplementaTIon of a LEe

deregulatory program before th~ establishment of sustamable facilities-based competition would

onlv serve to perpetuate LEC f! ionopohes~U1d doom the potentIal for competition.

LEC market power IS I. ndlsputed E As Cox discussed In ItS comments, LEC market

share has not decreased slgmfi. antly over the last twenty years Ui Further, as the NCTA

comments vlv1dly illustrate, tht LECs are dOIng everything In their power to hang on to their

monopoly status ..!.±' Any relaxanon of the current pnce cap regIme can only harm facilities-based

competitors, especially now when state prohibitions on local exchange competition are finally

starTIng to lift but the final tern s of baSIC dements of competition, such as interconnection and

number portability, are not resllved

No rational basis has b~en presented to JUSTIfy further LEC price cap deregulation in the

absence of SIgnificant compeTIt ion As the Commission observed, lithe LEC price cap plan was

deSigned to Simulate some of tile efficiency incentives found m competitive markets and to act as

a tranSITIOnal regulatory schem .~ until the advent of actual competition makes price cap

regulatlOn unnecessary "12/ Willie pnce cap regulation may not be needed when real facilities-

based competition emerges m he local exchange and interstate access market, such competition

has not vet developed Nothm:; In the record shows that the state of actual competition in the

local exchange market has changed significantly since LEe pnce caps were put in place in 1990,

._--,---------
Jl/ Statements such as thllse of Pacifi c Bell that the local exchange bottleneck no longer

eXIsts are ludIcrous and shaul. be flatly rejected. See Comments of Pacific Bell at 36-37.

III Comments of Cox at

HI Comments of the Nanonal Cable Television ASSOCiation ("NCTA") at 12-18.

12/ Second Further NOTIci~ at ~ 9



and nothmg m the record SUppi rts the LEe or Commission deregulation proposals In the absence

of KtuaJ (OmpetltlOn ~

rhe Second Further Nutlce states that the CommiSSion's contemplated changes to LEC

pnce cap regulatlOn are deslgn"d to benefit consumers 12 The LECs, however, ask the

CommisSion to craft rules that He deSigned to henefit the LEes Unless the Commission's

Implicit Intention IS to protect 1 Ie current LEe monopolIes. It v\'l11 reject all LEC deregulation

schemes that do not mclude Sl~ mficant. faCilities-based competition based on economic

mterconnectlOn as a mandatof\ pre-conditIOn

Respectfully submitted,

COX ENTERPRISES, INC

Its Attorneys

DOW. LOHNES & ALBERTSON
I:'55 Twenty-Third Street, N N
Suite 500
Washmgton,D.e 20037
12(2) 8~"L2500
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l§; See,~, People of State of Cal. v. FCC, 39 F3d 919,930 (9th Cir. 1994) (The
(~)mmISSlon cannot change It~ material conclusions WIthout support or explanation.).

11 Second Further Nonc~ at ~ I


